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SB 973 AN ACT CONCERNING THE DETERMINATION OF UNDUE HARDSHIP
FOR PURPOSES OF MEDICAID ELIGIBILITY.

Be it enacted by the Senate and House of Representatives in General Assembly
convened:

'Secﬁon 1. Section 17b-261a of the general statutes is repealed and the following is
substituted in lieu thereof (Effective July 1, 2011):

(a) Any transfer or assignment of assets resulting in the imposition of a penalty period
shall be presumed to be made with the intent, on the part of the transferor or the
transferee, to enable the transferor to obtain or maintain eligibility for medical assistance.
This presumption may be rebutted only by clear and convincing evidence that the
transferor's eligibility or potential eligibility for medical assistance was not a basis for the
transfer or assignment. '

(b) Any transfer or assignment of assets resulting in the establishment or imposition ofa

penalty period shall create a debt, as defined in section 36a-645, that shall be due and
owing by the transferor or transferee to the Department of Social Services in an amount

equal to the amount of the medical assistance provided to or on behalf of the transferor on

or after the date of the transfer of assets, but said amount shall not exceed the fair market
value of the assets at the time of transfer. The Commissioner of Social Services, the
Commissioner of Administrative Services and the Attorney General shall have the power
~ or authority to seek administrative, legal or equitable relief as provided by other statutes
or by common law.

[(c) The Commissioner of Social Services may waive the imposition of a penalty period
when the transferor (1) in accordance with the provisions of section 3025.25 of the
department's Uniform Policy Manual, suffers from dementia at the time of application for
medical assistance and cannot explain transfers that would otherwise result in the
imposition of a penalty period; or (2) suffered from dementia at the time of the transfer;
or (3) was exploited into making such a transfer due to dementia. Waiver of the
imposition of a penalty period does not prohibit the establishment of a debt in accordance
with subsection (b) of this section.]

(c) (1) The Department shall notify individuals applying for long-term care services about

the possibility of obtaining an undue hardship exception. This notification shall be part of

the preliminary decision notice that the Department sends to the individual when it
determines that he or she has made an improper transfer of assets resulting in a penalty
period.

(2) The individual has 15 days from the date of the notice described in

subdivision (1) of this subsection to claim undue hardship or to otherwise
rebut the Department’s decision to impose a penalty period. The

Department shall grant an extension if the mdividual so requests, and shall
grant subsequent requests if such requests are reasonable.




(3) If the individual or the individual’s authorized representative claims undue
hardship or rebuts the Department’s preliminary decision o impose a penalty
. period, the Department has ten days from the receipt of such claim or rebuttal to
send an interim decision notice to the individual stating that it is either

upholding or reversing its preliminary decision. This notice shall inform the
individual that the Department is either reversing its preliminary decisioq and is
not imposing a penalty period with respect {0 long-term care services or

upholding its preliminary decision and a penalty period is being established

during which Medicaid will not pay for long-term care services.

(4) If the individual does not claim undue hardship or rebut the Department’s
preliminary decision to impose a penalty period, the Department sends the

individual a final decision notice regarding the penalty period and the undue
hardship determination at the time of the disposition of the Medicaid

application. This notice containsg all the elements of the preliminary notice, and
a description of the individual’s appeal rights. An individual who requesis an

administrative hearing as part of the appeals rights following a final decision

regarding a penalty period may present a claim for undue hardship as part of
such request, and such claim for undue hardship shall be accepted for review by
the hearing officer.

(5) In addition to the procedures for claiming undue hardship set forth in this
subsection, and notwithstanding the time limitations contained therein, an

individual may file a claim for undue hardship within 60 days after the
individual receives a notice as described In paragraphs (A), (B) or (C) of
subdivision (1), subsection (d) of this section, which may establish that the
individual would be deprived of medical care such that his or her health or

life would be endangered or deprived of food, clothmg, shelter or other

necessities of life if the penalty were not waived.

(d) An individual, as described in subdivision (1) of this subsection, is not penalized

based on a transfer of assets made by the individual or his or her spouse 1f
denial or discontinuance of payment for services would create an undue
hardship, which exists if the mdividual would be deprived of medical care,

such that his or her health or life would be endangered; or food, clothing,
shelter or other necessities of life. Waiver of the imposition of a penalty

period does not prohibit the establishment of a debt in accordance with
subsection (b) of this section.

(1) When an individual would be in danger of losing or being denied payment

for long-term care facility or equivalent services, solely because of the
imposition of a penalty period, the Department does not impose such
penalty under the following conditions, which may establish that the
mndividual would be deprived of medical care such that his or her health or

life would be endangered or deprived of food, clothing, shelter or other
necessities of life if the penalty were not waived:

(A) The long-term care facility or medical nstitution has notified

the individual of its intent to initiate the individual’s discharge
due to non-payment; or

(B) The individual is receiving long-term care home and community-

based services being provided under a Medicaid waiver and the
medical provider has notified the individual of its intent to




terminate such home and communig{-bgsed services due fo the
imposition of a penalty period resulting from a transfer of

assets: or

(C) The_individual needs long-term care services and, due to a

transfer of assets resulting in the imposition of a penalty period,

" either (1) a long-term care facility has refused to accept the

individual, or (ii) the home and community-based services
‘provider has refused to accept the individual as a client; and

(D) There is no family member or other mdmdual or organization
able and willing to provide care to the institutionalized individual.

(2) Notwithstanding subdivision (1) of this subsection, undue hardship shall not

be found when:

(A) the transferor deliberately impoverished himself or herself to avoid
paving for long-term care costs;

(B) a transfer that resulted in a transfer-of-asset penalty was made by the
individual’s legal representative; or

(C) a_transfer that resulted in a transfer-of-asset penalty was made by the
record owner of a jointly-held asset

(3) Notwithstanding subdivision (2) of this subsection, undue hardshm may be

found if the fransferor

" (A) suffered from dementia or other cognitive impairment at the time of
application for medical assistance and cannot explain transfers that Would
otherwise result 1 the imposition of a penalty period; or

(B) suffered from dementia or other cognitive impairment at the time of the
transfers; or

(C) was exploited into making the transfers, due to the dementia or other
cognitive impairment; or

(D) was exploited by the transferor’s legal representative or by the record
owner of a jointly-held asset who made unauthorized transfers.

(e) The individual or the individual’s authorized representative may give permission for the
long-term care facility in which he or she is residing to file a claim for undue hardship on

behalf of the individual,

)
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If the long—term care facility certifies, and the Department agrees, that the
individual is incapacitated and has no authorized or legally-appointed
representative, family member or friend to act on his or her behalf, the long-
term care facility may request, on behalf of the individual, an extension of
time to file a claim for undue hardship. In such cases, the Department shall

erant such extension to allow a representative to be authorized or legally
appointed to act on behalf of the mndividual.

In addition to filing an undue hardship claim on behalf of the individual, the

long-term care facility may, with the consent of the individual or the




individual’s legally-appointed or authorized representative, present
information on behalf of the individual and represent the individual
throughout the undue hardship claim process.

([d]f) The Commissioner of Social Services, pursuant to section 17b-10, shall implement
the policies and procedures necessary to carry out the provisions of this section while in
the process of adopting such policies and procedures in regulation form, provided notice
of intent to adopt regulations is published in the Connecticut Law Journal not later than
twenty days after implementation. Such policies and procedures shall be valid until the
time final regulations are effective.




